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Church of England Board for Social Responsibility

Response to

The Draft Mental Health Bill June 2002
Introduction

1.
The terms of reference of the Church of England Board for Social Responsibility require it ‘to co-ordinate the thought and action of the Church in matters affecting the life of all in society’.  The Board reports to the Archbishops’ Council and, through it, to the General Synod.

2. The Board welcomes the Government’s invitation to comment on the Draft Mental Health Bill. The Board has a long-standing interest in mental health policy and responded to the three documents issued in the past three years: the Richardson review of the Mental Health Act, the 1999 Green Paper, and the 2000 White Paper. Our response to the draft Bill builds on our earlier responses.
3.
Our response is organised under particular headings. Before responding to the questions on pages 11-15 of the Consultation document, we wish to make some initial comments. These reflect the approach which we have adopted in the responses we have given over the last few years. We regret the very limited time made available for a comprehensive consultation - a point emphasised by the Royal College of Psychiatrists.

Issues of principle

4.
There is a need to underline issues of redemption and freedom. Our concern must be that the overall thrust of the Bill is preoccupied with issues of public safety. This concern has been expressed by the Mental Health Alliance, to which the Board belongs as an Associate Member. It is echoed in the letter of 26 July 2002 from the President of the Royal College of Psychiatrists to Mental Health Trusts in England. In this letter the Royal College argues that ‘in essence this is a Public Order Act’.  We share these concerns. In the words of the briefing prepared by the Alliance, we too are ' most disappointed that key points expressed in recommendations of the Richardson Committee, expert opinions and our responses to Government have not been accepted in this Bill. We have grave disquiet about its central provisions, which we consider are unworkable and regressive. There are some welcome aspects of the Bill but we fear that these may fail to work effectively in the proposed framework’.

5.
In terms of Christian theology the proposed legislation represents an unwelcome move from ‘grace’ to ‘law’ in that it is more unforgiving. A richer assessment of the needs of the individual is necessary, if the importance of allowing the individual as much freedom as possible under the care plan is not to be forgotten. The point behind the principle that psychosurgery should not be undertaken without the patient's consent, for example, is of more general relevance in this field. A Christian approach stresses the importance of allowing individuals to make choices, and to progress, renew and change their lives. 

6.
The draft Bill also treats mental illness exclusively as a medical condition and so fails to acknowledge the relevance of factors such as spirituality, race, gender, and culture, in both assessing and treating mental illness. These factors are also important in maintaining good mental health.

Social deprivation 

7.
In general, we greatly regret the fact that so much in the proposed Bill fails to address the shortcomings in existing mental health provision, and may even exacerbate the situation. The proposed legislation fails to address the causal link between social deprivation and mental illness and the cultural factors involved in perceptions and diagnosis of mental illness.  It is, for instance, a matter of great concern to us that 50-70% of patients in London are black, and that they are over-represented among detained patients.

8.
Many patients complain about abuse of all kinds. The system ought to have a duty to provide a safe environment for detained patients.  It remains the case that where some patients need to be detained on wards, other patients are also restricted even when there is no such need. 

9. We also believe that the disparity in provision of mental health services is unacceptable. The environment in which patients are detained ought to be modern, of a high standard, with single sex wards.

Partnership

10.
It is essential that mental health staff, patients and their family and friends who support them work closely together. To do this it is necessary for patients and their carers to be provided with information in a format that they can understand. A duty should be placed on managers to provide this information.

Overseeing the implementation of the new Act

11.
We believe that the role of hospital managers should be extended to the community. They might be called instead Mental Health Act managers. We see their duties as including the provision of a safe environment in hospital and providing information to patients and to carers; protection of the patient's right not to be discriminated against; and ensuring that a patient's cultural needs and spiritual beliefs are respected. They should be responsible for the scrutiny of all documents relating to detention, and treatment.

The Criteria for compulsion

12.
We wish to comment on the four conditions set out for compulsion. These appear to suggest that decisions about detention will depend on the availability of resources.  A much more specific definition of mental disorder is needed, and this needs to be explicitly set out in the legislation, rather than in a code of practice, where it might not be subject to consultation. The new Bill offers a much more general definition of mental disorder.  In addition it defines a far broader set of criteria for compulsion, since the requirement of hospital admission is removed. The current requirement of treatability and treatment for some patients has also been removed. There is no requirement to exhaust less restrictive options first if the person is considered a danger to others.  We also have concerns that, unlike the 1983 Act, alcoholism, drug misuse, and sexual deviance have not been excluded from the Bill. (Consultation Document Sections 3:24 to 3:26)

13.
Richardson proposed a reciprocal right of treatment. We support this. People subject to compulsory powers should receive free health and social care including free medication for as long as health and social services consider that they need it. This should extend beyond the compulsory period to a further period of continuation of care along the lines of Section 117 of the present Act. People subject to compulsory powers should not be expected to pay for their medication. After-care ought to be available until it is deemed to be no longer necessary.

14. The Bill does not deal with transfer. We agree with the Mental Health Alliance that a person should only be subject to compulsory powers if their condition is sufficient to require admission to a hospital or other inpatient setting for assessment. Hospital is also a safer environment for the initial exercise of compulsory powers when assessment is taking place and the first period of treatment is to be given.

Prisoners 

15.
There are too many mentally ill people in prison who have not been assessed or treated properly. They should be given rights under mental health legislation. Their care at the moment falls significantly below the standard provided by the NHS. Facilities need to be improved much more, though we welcome the progress made in the last two years. Occupational therapy facilities should be provided. 

16.
Mentally ill prisoners should be treated like any other person with mental health problems.  In particular we feel that, although the preliminary assessment has to take place in prison, there should be a time limit for this. Compulsory assessment should take place in mental health settings.  

17. Mental Health Tribunals, rather than courts, should authorise compulsory treatment and care plans beyond 28 days.  We do not believe that prison is the right place for mentally ill people, but if compulsory treatment is to be provided in prison, mental health legislation should be correspondingly extended to cover prisoners.  Compulsory treatment should not be used either as a threat or a punishment. Any compulsory treatment in prison should be authorised by a Mental Health Tribunal and be subject to monitoring by a Mental Health Act manager. If it is not possible to implement the care plan in a prison setting, the prisoner should be treated in an NHS setting with an appropriate level of security. Prisoners who have been subject to compulsory powers in a mental health setting, and are then returned to prison to complete their sentence, should receive appropriate aftercare when they return to prison.

Personality disorders

18. There is a need to define ‘personality disorders.’ Some psychiatrists fear that, under the new proposals, the psychiatric profession could become an enforcement agency. In our view, the proposals for detention in the Bill should not address the issue of dangerous severe personality disorders. It would be better for this to form part of a Criminal Justice Bill dealing with people who have been charged with specific criminal offences. We note that this is also the view of the Mental Health Alliance. However we also wish to argue, as we have done in the past, that people with such disorders ought to have access to treatment. At the moment they only receive secondary access.   We also think that it should be recognised that personality disorder often coexists with other disorders. We welcome the proposals for further research in this area.

Monitoring

19. The Bill needs to specify who will provide a framework of reporting, because very clear safeguards are needed in the area of the authorisation of compulsion.  Monitoring needs to include a visitorial function, as currently obtains with the Mental Health Act Commission.  It is important for adequate monitoring that patients are seen face to face, as opposed to their being assessed through paper report.  Safeguards are needed to ensure that doctors and managers do not detain people without adequate justification.

Tribunals

20.
We wish to raise questions about the tribunals: who forms them, who selects the members, and what criteria are used. We also wish to ask how sufficient numbers of people with appropriate experience will be identified, trained and paid to staff these tribunals.  Single person tribunals are both flawed and open to compromise: the person forming the tribunal is most likely to be a lawyer, without expertise in mental health; and there is a risk that in some cases with a one person tribunal the procedure will be rushed.   Tribunals need specialists but they also need to include members with a range of perspectives, for example, legal, clinical and lay. They also need access to expertise relevant to the patient being considered, for example, expertise in cultural or spiritual issues, or substance abuse. It is clear that there can be important gender issues related to mental health (and in some cases these are also bound up with cultural influences) - examples include issues of fertility, parenthood, privacy and safety, and hormonal imbalances. At least one member of the tribunal should, therefore, be of the same gender as the patient.

21.
The role of tribunals should be to ensure that patients receive the appropriate care in a suitable setting that is most likely to enable them to recover. Tribunals are likely to be resource intensive. Given the recent High Court decision relating to overlong detention under the 1983 Act, it is essential that tribunals are suitably resourced to carry out their work without undue delay. The tribunal system should not be limited to consideration based on the medical model of care. If doctors are members of tribunals, the tribunal is advised by a doctor from an Expert Group and the care plan is presented by a consultant psychiatrist. People attending mental health tribunals and mental health appeal tribunals should be entitled to free legal representation. This is important for those who appeal against their detention and treatment under the Mental Health Act.   Managers should have the duty of identifying patients who should no longer be subject to compulsory powers.
Children and Young people

22. Under the 1983 Act, and in the light of case law, children have some rights to consent to treatment, but not to refuse consent. Currently, treatment may go ahead if the parents consent. The Bill proposes to give 16 and 17 year olds the same legal rights as adults. It has usefully clarified powers of consent for Mental Health Act purposes. Children under 16 will be treated under parental consent for a maximum of 28 days. Thereafter, all further treatment must be authorised by a Mental Health Tribunal. We warmly welcome these extra safeguards for children proposed in the new draft Bill. (Section 3:10 in the Consultation Document). We think that children who are troubled or disordered, but not yet diagnosed as mentally ill, should have access to services. 

Approved Social Workers

23. If the present role of the Approved Social Worker is to be extended to include other professionals it will be essential to ensure that the strengths of the current system - the independent nature of the assessment - is not jeopardised. The ability of the ASW to act independently as the approved mental health worker provides an important safeguard for patients. We are concerned, too, that the current training of ASWs in understanding and recognising the importance of social, and family, background might be put at risk.

Capacity

24.
We believe that on issues of capacity and advance directives, more thought is needed for patients who wish to stipulate in advance what treatment they wish to given to them when they are not able to consent. People with long term incapacity need others to take decisions about a range of health, social and personal issues – either through advance statements or other substitute decision making mechanisms.

25. However at present people who lack capacity - whether on account of mental health problems, learning disabilities or physical illness - are left in a legal limbo. This leaves very vulnerable people exposed to exploitation and neglect. Starting with the Law Commission Report in 1995 there have been years of consultation on legislation on mental incapacity.  We agree with the Mental Health Alliance that urgent legislation is needed to underpin and provide a wider context for the provisions of the draft Mental Health Bill.

Nominated persons

26.
We believe that more thought needs to be given to the question of the nominated person. The issue of how nominations are carried out, and by whom, needs more attention. We support advance directives but they are unlikely to be available for a first episode of illness. The basis for choosing a nominated person for an incapacitated person need to be absolutely clear as it was for nearest relatives.

27.
The Bill provides for the appointment of a nominated person to act on behalf of the patient. This will replace the nearest relative provisions under the 1983 Act and apply to those subject to compulsion and to those with long-term incapacity. 

28.
The place of the family when dealing with mental health issues and the question of consent is very important. Sometimes the family is not the best resource to determine a nominated person. However they should certainly be involved in any decisions in psychosurgery, detention or compulsory treatment and we ask for more attention to this issue. 

29.
Relatives, partners and friends provide the bulk of care to people with a mental illness, yet this is barely recognised in the draft Bill. They need to be involved in decisions related to care and to receive information that enables them to provide care appropriately. Providing carers with information should not be confused with confidentiality of information. We accept that personal information should remain confidential but that should not prevent information being available to help carers provide care effectively.

30.
The nominated person has a diminished role compared to that of the nearest relative under the 1983 Act, since they cannot object to the exercise of compulsory powers at the time of an application for assessment .We regret this change. We believe that the nominated person should have the right to be informed (at the time of any examination), to receive a copy of the patient’s care plan (subject to the agreement of the patient), and to visit the patient at any reasonable time. 

31. We believe that the appointment of a nominated person should not lapse with a person’s discharge from compulsion but should remain until the patient makes another choice.

Centres of excellence
32. Patients should have the right to a second opinion from a centre of excellence.  

Conclusion
33.
The Board shares the view of those who believe that the proposed legislation would have significant resource implications. The existing services are operating under very great pressure and the proposed changes will make greater demands on resources.  It is clear to us that there will not be sufficient staff, expertise or resources, to meet the increased need. The Board's comments on the draft Bill make clear that the proposals are seriously flawed and represent a disappointing retreat from the progress apparent in earlier consultations. To this should be added the risk that the Government's stated wish to provide more protection for the public could be undermined by the lack of sufficient resources to provide a comprehensive service.

+THOMAS SOUTHWARK

Chairman,

Church of England Board for Social Responsibility

13 September 2002
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