
CHURCH COMMISSIONERS

MISSION AND PASTORAL COMMITTEE
THE SCOPE OF THE COMMITTEE'S RESPONSIBILITIES

	This note sets out a brief summary of the scope of the

Committee's responsibilities and that of its individual members.


1. THE MISSION AND PASTORAL MEASURE
1.1. The Mission and Pastoral Measure 2011 ("the 2011 Measure") provides the legal machinery for reorganising the network of benefices and parishes which, together with non parish based Fresh Expressions of church, largely make up the Church of England. It also provides the process for closing churches which are no longer required for public worship, for disposing of parsonages made surplus in pastoral reorganisation, and for creating or altering team or group ministries. 

1.2. Major matters are dealt with by pastoral schemes and minor ones by pastoral orders. The main difference between the two processes is that where the Commissioners have decided to proceed with a pastoral scheme notwithstanding adverse representations, objectors can seek leave from the Judicial Committee of the Privy Council to appeal against that decision. For pastoral orders, the Commissioners’ decision is final.

The Statutory Process
1.3. The formal process to take forward proposals for pastoral reorganisation requires the Diocesan Mission and Pastoral Committee ("the DMPC") to consult the statutory interested parties and make recommendations in the form of draft proposals to the Bishop who, if he is content with them, approves them and passes them to the DMPC. Once the Commissioners have validated the proposals as intra vires the DMPC or the Commissioners' Pastoral Division (depending on whether the draft deals with a church to be closed for regular public worship) then prepares and publishes a draft scheme or order (as appropriate) and gives the statutory interested parties (and anyone else) an opportunity to make representations to the Commissioners for or against the draft. It is the Commissioners' task - delegated to the Mission and Pastoral Committee ("the Committee") by the Board of Governors - to decide whether or not the scheme or order should be made, having considered any representations that are not otherwise resolved.

1.4. Publication of a draft scheme or order does not mean that the Committee has taken a prior view on the merits of the proposed scheme or order or any representations that may be made with respect to it. The publication of a draft scheme or order based on legitimate proposals is a legal requirement placed by the 2011 Measure on the Commissioners or DMPC, and judgement on the merits of the scheme or order is called for only if representations are received.

Consideration by the Mission and Pastoral Committee

1.5. There is no explicit guidance in the 2011 Measure as to the criteria by which the Commissioners should form an "opinion that any such draft scheme should be made" (S.11(1) of the Measure or S.26(1) where a church building closure is involved). S. 11(2) (or S.26(2)  where a church building closure is involved) makes it clear that any statement in writing of the Commissioners’ decision, and the reasons for the decision, should be with respect to the points made in representations. It follows that the Committee's consideration should be confined to matters raised in the representations and issues arising directly therefrom. General jurisdiction does not pass to the Commissioners simply because representations have been made, and the Committee is accordingly advised against querying aspects of the proposed scheme that are unconnected with the representations. 

1.6. In general, when considering representations the Committee should look to the criteria to which the DMPC is required to have regard when formulating its proposals. S.1 of the 2011 Measure lays down a general principle whereby “it shall be the duty of any person or body carrying out functions under the Measure or the Pastoral Measure to have due regard to the furtherance of the mission of the of the Church of England.” Mission is defined in the 2011 Measure as “the whole mission of the Church of England, pastoral, evangelistic, social and ecumenical”. Other factors necessarily have to be taken into account in exercising particular functions, in some cases under express provisions elsewhere, in the 2011 Measure. The “due regard” formula allows and requires a person or body exercising a particular function to take account of all the relevant factors, giving each of them proper weight in that particular context.

1.7. S.3 of the 2011 Measure sets out the DMPC’s functions and the considerations to which it must have regard. Without prejudice to the S.1 duty (above) it must in carrying out any of its functions have regard “to worship, mission and community as central to the life and work of the Church of England”; and also have regard to

a. the financial implications for the diocese and the Church of England as a whole;

b. the need to allocate appropriate spheres of work and to ensure that appropriate conditions of service are enjoyed by those employed or holding office in the diocese and, where relevant, that reasonable remuneration is provided for all those engaged in the cure of souls;

c. the traditions, needs and characteristics of particular parishes; and

d. any other aspects of the policies of the diocesan synod to which the synod has requested the committee to have regard in discharging its responsibilities.

1.8. S.3 also sets out the duties of the DMPC, including: 

a. to make or assist in making better provision for the cure of souls in the diocese as a whole and, to the extent that the committee thinks appropriate, in particular parts of the diocese or in particular parishes”;

b. from time to time, as the bishop may direct, or as the committee thinks fit, to review arrangements for pastoral supervision and care in the diocese as a whole and, to the extent that the committee thinks it appropriate, in particular parts of the diocese or in particular parishes (including sharing agreements in respect of a church or parsonage house and any proposals for sharing agreements); and

c. from time to time as the bishop may direct, or as the committee thinks fit, to prepare strategies or proposals for carrying out the committee’s functions under paragraphs (a) and (b) above for submission to the bishop and the diocesan synod for their approval.

1.9. A major test which the Committee will wish to address during the consideration of representations is whether the criteria set out in S.3 of the 2011 Measure (see above) have been satisfied. There is also some guidance available in the Measure regarding, for example, closure of churches and patronage (e.g. it is mandatory for the DMPC (in considering patronage provisions) to have regard to the interests of persons whose rights of patronage will cease to exist as a result of planned reorganisation). The Mission and Pastoral Measure Code of Recommended Practice deals with these and other matters, and the Committee will expect the diocese, as required by the 2011 Measure, to have had regard to the Code.  Subject to these general tests, the Committee is entitled to take a view on the merits of the points raised in the representations when adverse representations have been made. However the Committee should not lightly seek to substitute its judgement on the detail of the proposed reorganisation for that of the diocese. S.13 (or S.27 where a church building closure is involved) of the 2011 Measure records that:

"(1)
The Commissioners - 

a. at the request of the bishop made after consultation with the diocesan mission and pastoral committee, or

b. as a result of any representations 

may ……… amend any draft scheme or order prepared ……. under this Part [i.e. Part I of the Measure], but any amendments made as a result of representations shall only be made with the agreement of the bishop after consultation with the [Diocesan Mission and Pastoral] Committee."

1.10. Thus, while there may be an opportunity on a Sub-Committee visit or as a result of discussion in Committee to share possible alternative proposals with the bishop and his advisers, the Commissioners (acting through the Committee) cannot require the Bishop to take a course of action which he is unwilling to follow. Nor must the Committee prejudge any representations that might be made with respect to a draft scheme or order based on the original proposals or on any alternative proposals. Unless the bishop chooses to promote alternative proposals the Committee has two ultimate choices in every representation case brought before it:

a. to decide that the proposed scheme or order should be made; or
b. to decide that the proposed scheme or order should not be made.

In both cases, they must give cogent reasons for their decision. When the decision on a draft scheme is (a) above any objector has the right to seek Leave to Appeal against that decision from the Judicial Committee of the Privy Council. 

1.11. In theory, the diocese or anyone who had made representations in favour of a scheme or an order could seek a Judicial Review of the process if the Committee were to decide that a scheme or order should not proceed. This would also apply to an objector to a draft order which had been allowed to proceed. The grounds on which a Judicial Review might be granted are, however, limited and broadly similar to those enunciated in the Birkenhead Judgement – see sections 4 and 5 below.

1.12. Under S.9(4) (or S.24(4) where a church building closure is involved) of the 2011 Measure the Commissioners “may, if they think fit, afford an opportunity to any person, whether he has made written representations or not, to make oral representations with respect to the draft scheme or order”. In practice this used to take place in the context of a Sub-Committee visit, where such a visit was requested by the Committee, but now is more likely to take place in the context of the public hearing of the Committee’s consideration of representations, and as such is subject to the protocol for such hearings. Only “on the record” evidence given to the whole Sub-Committee or Committee is admissible.

2. THE PARSONAGES MEASURES
2.1. The Parsonages Measures 1938 and 1947 set out procedures for selling, purchasing, building, dividing and improving parsonage houses. Whilst the Pastoral Measure is the normal legislation for permitting the disposal of a parsonage house which becomes surplus to requirements as a result of pastoral reorganisation, the Parsonages Measures are usually the appropriate legislation to use where what is proposed will not otherwise affect the benefice (e.g. the sale and replacement of a parsonage house).

2.2. S.1(1) of the 1938 Measure provides that, where a parsonage house is "inconveniently situate or too large, or where for other good and sufficient reasons it shall be thought advisable to sell or dispose of the same", the incumbent (or bishop in a vacancy) shall have power to sell the house. The patron(s) and PCC(s) have the right of objection to the Commissioners, whose decision is final. There is no right of appeal.

2.3. S.2(1) of the 1938 Measure allows the incumbent or bishop to purchase or build a parsonage house on the basis that it is "suitable for the residence and occupation of the incumbent of the benefice". Again, the patron(s) and PCC(s) have the right of objection to the Commissioners, whose decision is final. There is no right of appeal.

2.4. S.2A(1) of the 1938 Measure allows the sequestrators (during a vacancy) to divide or improve a parsonage house. The rights of objection are as above.

2.5. S.7 of the 1938 Measure requires the DBF to serve notice of the proposed disposition of parsonage sale proceeds from Parsonages Building Fund accounts for other purposes on the PCC(s) and patron(s). There is a right of representation to the Commissioners, whose decision is final.

2.6. Where there are no objections, cases involving the sale/purchase/building etc of parsonages are no longer referred to the Commissioners unless (a) the transaction is with a “connected person”; (b) the surveyor instructed by the incumbent/Bishop is unable to recommend the terms of the transaction; (c) a surveyor has not been used; or (d) the surveyor is not appropriately qualified.

2.7. Where the matter is referred to the Commissioners under 2.6 above and the case is brought to the Committee, the Committee has to decide whether the transaction in question is in the best interests of the benefice, bearing in mind the reason that the case was referred to the Commissioners as well as financial considerations. It can take into account (as appropriate) the suitability of the property in question in relation to the Parsonages Design Guide (“the Green Guide”) and any pastoral considerations. Such considerations need to be applied flexibly, bearing in mind for example that the Green Guide primarily addresses the recommended standards for new, purpose built parsonages. 

2.8. If there are objections that are not otherwise resolved and the case is not otherwise referred to the Commissioners under 2.6 above, the Committee has to determine the matter, having considered those objections and the issues arising directly therefrom. As with the Pastoral Measure, general jurisdiction does not pass to the Commissioners because there are objections and the Committee is advised against querying aspects of the transaction that are unconnected with the objections unless the case is also referred under 2.6 above. However, relevant considerations from 2.7 above can be taken into account.

2.9. Whatever the reason for the matter being brought to the Committee it may exchange views with the diocesan authorities (in this case the Diocesan Parsonages Board) but it cannot require the diocese to follow a particular course of action. Again, there are two ultimate choices:

a. to consent to the proposal, in which case it may proceed; or

b. not to consent to the proposal, in which case it may not proceed.


Cogent reasons for the Committee’s decision must be given. A Judicial Review could be sought.

3. THE ENDOWMENTS AND GLEBE MEASURE
3.1. Glebe land became vested in individual Diocesan Boards of Finance on 1 April 1978 when the Endowments and Glebe Measure 1976 ("EGM") came into effect. Prior to that, glebe formed part of the endowment of individual benefices. Amongst the principal management requirements are:

a. Glebe property has to be held, managed and dealt with for the benefit of the Diocesan Stipends Fund (S.19(1) of the EGM); and

b. Dioceses (acting as trustees as outlined above) may dispose of glebe property on terms which are the best that can be reasonably obtained.

3.2. There are two main exceptions to these requirements:-

a. if the amenities of church land will be affected by the proposed transaction, the diocese may deal with glebe land on “such terms safeguarding those amenities as having regard to the circumstances they consider reasonable and proper” (S.20(1) of the EGM);

b. when glebe is proposed to be used for other church purposes (Ss. 23(1) & (2)); and when glebe is occupied by team vicars, curates etc (S.24) there is no requirement to seek “best terms”.

3.3. Under S.32 of the EGM, the Bishop may be asked by the diocesan authorities to transfer parsonage land to glebe ownership. The incumbent, the sequestrators and any team members have a right to receive notice and make representations. The Bishop has to be satisfied that such land "is not necessary for the convenient occupation of the incumbent" (e.g. an overlarge garden with development potential) or, in the case of a house, "is not required as the residence house of the benefice".

3.4. The incumbent and PCC have a right of representation to the Commissioners (but not a veto) in respect of glebe transactions. In a vacancy, the priest-in-charge of a suspended benefice has such a right or, otherwise, the churchwardens of the parish concerned in place of the incumbent. The Commissioners are also involved where (a) the proposed transaction involves a “connected person” or, other than in the limited circumstances set out in 3.2 and 3.3 above, (b) the surveyor instructed by the diocese is unable to recommend the terms of the transaction; (c) a surveyor has not been used; or (d) the surveyor is not appropriately qualified.

3.5. Where a matter is referred to the Commissioners other than because there are objections and it is brought to the Committee, it is the Committee's duty to consider whether the transaction meets the basic criteria laid down by the EGM (e.g. whether a sale is on “reasonable and proper” terms or whether parsonage property is “not necessary for the convenient occupation of the incumbent” or “not required as the residence house of the benefice”) and to decide whether or not to consent to the transaction. In considering any such matter, the Committee will be furnished with the details of the proposed transaction, together (in most cases) with confirmation that it is supported by a qualified surveyor acting on behalf of the diocese. In certain circumstances, depending on the scale of the transaction, the views of the Commissioners' Chief Surveyor may additionally be sought. The primary test which the Committee needs to examine is whether the transaction is in the best interests of the beneficiaries of the Diocesan Stipends Fund. Such "best interests" will usually, but not always, involve disposing of the property for the best possible price. However, the diocese and the Committee may take appropriate account of pastoral considerations, and specifically where church land may be affected by a particular transaction. The potential effect on the incumbent’s ministry by opting for one course of action instead of another could be a relevant pastoral consideration though, for example, the fact that a proposed glebe transaction is unpopular with parishioners for essentially planning reasons would not normally be, in itself, a conclusive reason against it. It is not the Committee’s role to seek to substitute its judgement for that of the local planning authority on the planning merits of the proposal.

3.6. If there are representations that are not otherwise resolved and the case is not otherwise referred to the Commissioners, the Committee has to determine the matter, having considered it in the light only of the points arising directly from the representations. In common with the other Measures, general jurisdiction does not pass to the Commissioners simply because there are objections. However, relevant considerations from 3.5 above can be taken into account.

3.7. As when matters are considered under the other Measures discussed earlier in this paper, the Committee cannot require the diocese to take a particular course of action other that proposed, and it again has the two ultimate choices of either consenting to the proposal or declining to do so. As with the process under the Parsonages Measures, its decision is final (there is no right of appeal), and cogent reasons for it must be given. In particular the Committee must have cogent reasons for substituting its judgement for that of the diocese in relation to the financial and pastoral aspects of a proposed sale and the balance between them. A Judicial Review of its decision could be sought.

4. ECCLESIASTICAL OFFICES (TERMS OF SERVICE) MEASURE 2009
4.1 Under s.4.1 of the Measure any full-time stipendiary holder of an ecclesiastical office on common tenure is entitled to be provided by the “relevant housing provider” with a place of residence which is “reasonably suitable for the purpose”. The relevant housing provider for archbishops and diocesan bishops is the Commissioners. For cathedral office holders it is the Cathedral Chapter and for all other office holders it is the Diocesan Parsonages Board (which in most dioceses is the Diocesan Board of Finance). The relevant housing provider need not provide the place of residence itself but may arrange for another person, body or authority to do so. S.6 of the Measure gives the relevant housing provider powers to acquire land or buildings for this purpose, to carry out repair and improvement works and to demolish or dispose of land or buildings no longer required. 

4.2 S.7 defines as a “regulated transaction” in respect of the places of residence of office holders other than archbishops and diocesan bishops any disposal or exchange of a place of residence and any works or other activity to improve, demolish, reduce, enlarge or otherwise alter a place of residence directly provided by the relevant housing provider. Notice of any regulated transaction must be served on the occupier who has a right of objection to the Commissioners. The Commissioners’ approval is also required for any regulated transaction involving a connected person or not in accordance with agents’ advice. Regulation 16(2)(a) of the Ecclesiastical Offices (Terms of Service) Regulations 2009 further stipulates that if the Commissioners’ approval is required for either of these reasons the right of objection is then to the Archbishops’ Council. However, s.7(7) of the Measure provides that the Commissioners’ consent is required for any acquisition or disposal of a place of residence by a Cathedral Chapter (such consent would be given by the Bishoprics and Cathedrals Committee) and the effect of s.16(2)(a) is therefore that representations in relation to cathedral clergy houses would always have to be considered by the Archbishops’ Council.  Where the Commissioners are the relevant housing provider the right of objection or requirement for approval is also to or by the Archbishops’ Council. 

4.3 Regulation 16(4) provides that, where they are the relevant body in objection cases the Commissioners shall ”after considering the grounds of the objection and all relevant circumstances” direct that the transaction should proceed if the relevant housing provider satisfies them that any objection should not be upheld and otherwise direct that it should not proceed. There is no right of appeal against the Commissioners’ decision.

4.4 Where the matter is referred to the Commissioners under 4.2 above and the case is brought to the Committee, the Committee has to decide bearing in mind the reason that the case was referred to the Commissioners whether the transaction will result in the provision of a reasonably suitable house and whether it is in the best interest of the Church in financial terms. 

4.5 In objection cases the Committee has to determine the matter, having considered those objections and the issues arising directly from them. As with other Measures, general jurisdiction does not pass to the Commissioners because there are objections and the Committee is advised against querying aspects of the transaction that are unconnected with the objections. In most cases the issue is likely to be whether the house concerned or its proposed replacement is suitable for the particular post. The Committee may however, take account of financial and pastoral considerations. 

4.6 In non-objection cases the main consideration will generally be whether the transaction is justified in financial terms but the suitability of the property for the post in question may also be a relevant consideration. 

4.7 Whatever the reason for the matter being brought to the Committee it may exchange views with the diocesan authorities (in this case the Diocesan Parsonages Board) but it cannot require the diocese to follow a particular course of action. Again, there are two ultimate choices:

a. to consent to the proposal, in which case it may proceed; or

b. not to consent to the proposal, in which case it may not proceed.


Cogent reasons for the Committee’s decision must be given. A Judicial Review could be sought.

5.
NEW PARISHES MEASURE 1943
1.1 S.13(1) of the New Parishes Measure 1943 gave the Commissioners power to acquire land for various ecclesiastical purposes of benefices and parishes. Following acquisition the land vests automatically, under s.16 in the incumbent of the benefice concerned or in the Diocesan Authority on behalf of the relevant PCC. S.17 gave the owner of land so vested and no longer required for the purpose for which it was acquired to dispose of the land with the consent of the Commissioners. S.1 and Schedule 1 of the Church of England (Miscellaneous Provisions) Measure 2010 amended the 1943 Measure by transferring the Commissioners’ role as the acquiring body to the relevant Diocesan Board of Finance. It also provides that the Commissioners’ consent to an acquisition or disposal under the Measure is only required where a connected person is a party to the transaction or where it is not in accordance with the advice of a qualified surveyor. 

5.2
Where the Committee is required to give its approval to such a transaction it will need to be satisfied that the terms on which the transaction is proposed to be made are “the best that can reasonably be obtained”. Again, although it may engage in correspondence with the Diocese, the Committee must ultimately decide either that the transaction should proceed on the terms proposed or that it should not. 
Cogent reasons for the Committee’s decision must be given. A Judicial Review could be sought.

6.   LEAVE TO APPEAL (MISSION AND PASTORAL MEASURE  ONLY)
6.1
In various Judgements delivered by the Judicial Committee of the Privy Council under the Pastoral Measure 1968 when there was an automatic right of Appeal (the process of seeking Leave to Appeal having been introduced by the later Pastoral Measure 1983) their Lordships have made it clear that in general "they will not, unless for irregularity of procedure, for excess of jurisdiction, or on cogent evidence of erroneous judgement, refuse to confirm a Pastoral Scheme" (Holy Trinity Birkenhead PCC v the Church Commissioners, May 1974). 

6.2 In the case of Morton and Others v the Church Commissioners in June 1973 their Lordships noted that "while they have power to consider any Scheme submitted to them de novo on its merits as they appear to them yet they ought not save for the most cogent reasons to dissent from recommendations which have the approval of the (Diocesan) Mission and Pastoral Committee, the Bishop and the Church Commissioners". This was built on by the Birkenhead judgement referred to above wherein it was recorded that "in order to emphasise what has been said over and over again that their Lordships will be very reluctant to substitute their own judgement, based necessarily on a limited knowledge of all the local factors involved as to what is in the pastoral interests of a diocese or a parish". 
6.3 This was echoed in Cheesman and Others v the Church Commissioners (March 1999) in the first appeal to be heard under the then Pastoral Measure 1983. It was recorded that the Appeal Board “must have in mind that the Scheme has the support of responsible bodies within the Church of England which in some cases, and this is such a case, have considered and weighed the very objections now being urged in support of the appeals”.

6.4 It is clear from the above that, before agreeing to the making of a scheme notwithstanding adverse representations or subsequently to defend an appeal (if Leave were given for the same), the Committee needs to be satisfied that the broad criteria outlined in Paragraph 1 of this note have been met and that the case has been handled in accordance (a) with the procedures laid down by the 2011 Measure and (b) with administrative law and best administrative practice.

7. ADMINISTRATIVE LAW/JUDICIAL REVIEW

7.1
In considering matters under any of the above Measures, the   Commissioners have a duty to the public and not just to those who make representations. Judicial Review is not concerned with the merits of a decision (unless it is irrational), but the process by which the decision was made. The grounds for an action have been classified as illegality, irrationality and procedural impropriety. The Human Rights Act 1998 is now also a factor, with any Court being under a positive duty to give effect to the European Convention on Human Rights.

Illegality

7.2       The decision makers must understand correctly the law that   regulates their decision and must give effect to it. An action claimed to be ultra vires or an abuse of power would provide material for a review.
Irrationality

7.3 This is the test of reasonableness. A review could only succeed on  this count if it could be demonstrated that the decision was one which no reasonable tribunal could have reached on the information before it.

Procedural Impropriety

7.4     This covers a variety of cases, most importantly those which involve a breach of "natural justice". There is no universal definition of this expression, but it is generally understood to mean a duty to act fairly - that is to arrive at a decision fairly, not necessarily to arrive at a fair decision. This would include the principles of listening to both sides of the arguments and not being a judge of one's own cause. The “right to a fair trial” under the Human Rights Act 1998 reinforces this.

8. GENERAL
8.1    It would be advisable for any member of the Committee with any personal connections (present or past, however tenuous) with an area or with the clergy connected with a case which has attracted representations which are brought to the Committee for consideration to identify any such connections at the relevant meetings. It is ultimately for the individual concerned to decide what is the proper course of action but the Chairman and the officers are happy to advise bearing in mind, inter alia, that if the individual does not follow good practice and his or her action is called into question, the progress of the case could be affected. Action might involve taking no part in the discussions and abstaining in the vote or, if the connection is a substantial one, leaving the meeting room for the duration of the agenda item.

8.2 The test is not so much whether the individual feels his or her judgement on the case is prejudiced by the connection or whether the rest of the Committee would feel inhibited by his or her continued presence. It is whether 'the man in the street' might reasonably be concerned on these issues. It is a matter of not just being beyond reproach but as being seen to be beyond reproach.

8.3 Members of the Committee are likely to be approached from time to time by interested parties and others on contentious pastoral reorganisation, parsonage or glebe cases that are shortly to come before them or might do so. Experienced Committee members may feel able to give those who contact them useful information on the procedures, particularly in pastoral reorganisation cases by reference to the Pastoral Measure Code of Practice and in parsonage or glebe cases to the relevant Diocesan Manual. However, it is important that any response should not be capable of interpretation as adopting any particular point of view on the merits of any case. Members need to feel genuinely uncommitted on each case up to the point at which, having read, discussed and considered in Committee all the arguments, they vote.

8.4       Where they have been lobbied, particularly if they feel concerns about the manner or volume of the lobbying, members should report this when the case comes before Committee. In any event there may well be situations where they prefer to refer those who contact them to the Pastoral and Closed Churches Secretary rather than deal with the matter themselves.

8.5 These general comments are tailored to the work of the Mission and Pastoral Committee. In addition, members need to observe the protocols concerning the Code of Conduct and Register of Interests which were adopted by the Commissioners in 2000.
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